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Many people emphasize a ‘return plus protective measures' approach in cases of domestic violence as
an alternative to ‘non-return’ when an article 13(1)(b) exception applies. Those who take this approach
generally recognize that protective measures must be effective, i.e.,, enforceable at a minimum:!
Because there are cases in which protective measures have not protected the taking parent and child,
some jurists desire more information about protective measures in each jurisdiction as well as how to
make their own orders enforceable. They believe that such information will allow them, in advance of
return, to require parties to obtain the necessary protective measures in the requesting state or to take
steps to render their own order with protective measures enforceable in the requesting state. Their focus
on ensuring enforceable measures prior to the child's return is wise because some protective measures
can enhance danger unless ‘on the spot’ enforcement exists for their violation. As a Canadian expert at
a HCCH meeting explained, ‘[Al time of high risk of violence or death for a victim or potential victim of
violence occurs when the police have been called to the scene by an individual who feels threatened,
and then leave if they are unable to enforce a protection order.?

Despite the desire to protect the taking parent and child in the child's habitual residence, a focus on the
availability and enforceability of protective measures does not address the core problems for adult and
child victims of domestic violence at the heart of article 13(1)(b).

Contingencies create a dangerous solution

Article 13(1)(b) is based on the premise that return should not occur when there is real danger to the
child,? but returning the child with protective measures is an inherently less safe solution than non-
return. When a judge returns a child with protective measures, the respondent’'s and child's safety
depends upon the occurrence of multiple contingent conditions, none of which are in a judge's control.
A simple example follows: Imagine a judge returns the child but beforehand subjects the petitioner/
abuser (hereafter ‘abuser’) to a foreign or domestic order requiring no contact with the respondent/
survivor (hereafter ‘survivor'). Imagine further that the abuser violates the order and, for whatever reason,
the police are not called. The order's enforcement may require action by the survivor (and perhaps her
lawyer), and/or a prosecutor, and a foreign judge. However, the survivor may lack the capability and/
or resources to obtain enforcement, a prosecutor may decline to prosecute (perhaps because of other
pressing demands or because the police’s investigation was too cursory), and, assuming the case is
brought, a trial judge may make a reversible error in ruling for the abuser because of too little sleep 4 In
contrast, granting non-return automatically achieves the safety that comes from geographical distance,
and that outcome depends upon no one else.

Information reliability is itself a contingency

Judges who seek to return the child with protective measures require reliable information about
protective measures and their enforceability; otherwise, there will be delay, wasted party resources,
and potential harm to the survivor and child. A vast amount of information is required to operationalize
a ‘return plus protective measures’ approach across all countries that are party to the Convention.
Specifics about the law are essential. As Professor Heather Douglas correctly noted, there are ‘dangers
[inl assuming that a response that works or fails in one country will necessarily work or fail in another.
Consequently, a universal ‘return with protective measures' approach has very high transaction costs,
whether they are borne by the Conference, countries, or parties themselves.

The volume of information on the availability of protective measures across all contracting state is
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enormous because details matter. Consider, for example, the United States. Each of the fifty states

has its own civil protective order regime (often with multiple types of orders, each with different
requirements and remedies). Only some states allow restraining orders by consent, and those states
sometimes require that there be an admission of violence sufficient to support the order® (subjecting
the abuser to potential criminal prosecution). In the United States, consent orders that are separate from
the standard restraining order system are potentially less efficacious; being nonstandard, police are less
likely to enforce them ‘on-the-spot, clerks are less likely to enter them into state and national restraining
order databases, and prosecutors are less likely to prosecute for violation of the automatic gun ban.
Because these types of details are important, and because laws change over time, a judge must be
vigilant. Information that is accurate today may be inaccurate tomorrow.

The quantity of information on the enforceability of foreign orders is similarly vast because the
enforceability of protective measures differs dramatically across State Parties.” Following the correct
rules for recognition and enforcement of a foreign order can be ‘prohibitively expensive and subject
[proceedingsl| to considerable delay,® but mistakes about the process can cause additional expense,
delay, and risk. For example, a person might reasonably think the United States would automatically
enforce a ‘foreign order’ pursuant to federal law or the uniform law addressing restraining orders, but

a close reading indicates that the term ‘foreign order’ only applies to restraining orders from other

U.S. states, not foreign countries.? Instead, protective measures could be enforceable pursuant to the
Uniform Child Custody Jurisdiction and Enforcement Act.** Recently, the Letter from Rio de Janeiro,
produced by Judges of the International Hague Network from Latin America and the Caribbean, states,
'some Latin American and Caribbean countries have not adhered to the 1996 Hague Convention ..

in respect of parental responsibility and measures for the protection of children.* While it is unclear
whether noncompliant countries disregard the provisions on the enforceability of foreign protective
measures, the statement raises questions and must be addressed in individual cases. Certainly, it is not
hard to find Hague cases where courts have made incorrect assumptions about enforceability.”? Yet,

so long as judges ensure enforceability prior to return, mistakes about enforceability can be caught
although they will cause unnecessary delay and expense.

For cases governed by special regimes, such as the 1996 Hague Protection Convention or the
European Union's regulations, the enforceability of protective measures is less varied, but ‘rather
complicated.”? Assuming these instruments’ enforcement provisions apply to orders that protect the
parent accompanying the child to the habitual residence,* contingencies still exist. For example, ‘urgent
measures' ordered pursuant to article 11 of the 1996 Hague Protection Convention are ‘recognised by
operation of law in all other Contracting Parties, but they still need to be ‘declared enforceable ... in
accordance with the procedure provided in the law of the State where enforcement is sought.*s Despite
a legal requirement for a simple and rapid procedure to obtain a declaration of enforceability when
registration is not sufficient,*® ‘court proceedings in many Contracting States are far from swift.” And
despite an order being enforceable, its ultimate enforcement depends upon the laws of the enforcing
country ‘taking into consideration the best interests of the child.*®

Similarly, the European Union's Regulation 2019/1111% facilitates enforcement, but it is ‘convoluted and
difficult to apply, even for expert legal practitioners.?° Protective measures still need a declaration of
enforceability under article 36* and the order may need to be translated.? Enforcement depends on
the law of the Member state, 2 and may be threatened if there is an appeal, or the time to appeal has not
concluded,® or if, in exceptional cases, enforcement would expose the child to a grave risk of physical
or psychological harm.? As one scholar noted, it is not yet clear whether these measures ‘are effective
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when applied to ‘hard cases' such as those stemming from contexts of domestic violence.?®

The European Union's Regulation 606/2013, on the recognition and enforcement of a protection orders,
does not require a determination of enforceability to be enforceable, but only a detailed certificate.

Yet the certificate may have to be officially translated and transliterated in the official language of the
requesting state,?” and the requested state's obligation to translate the order does not extend to all
languages.?® Nor does enforceability ‘encompass the attribution of the family home," an important
protection measure > The enforcing State's law governs enforcement, and recognition can be refused

if the order is contrary to public policy or irreconcilable with a decision given or recognised in the State
addressed . This system was recently described by one scholar as ‘untested.

Importantly, in addition to rules about enforceability, a judge in a requested state must know about the
modifiability of orders. For example, even if a survivor obtained a US restraining order prior to a child's
return to the US, the protection order might be modifiable and without a requirement that circumstances
changed.® Professor Rhona Schuz describes an article 13(1)(b) case in which a child was to stay in the
custody of the mother upon return, and this was entered as a mirror order in Belgium, but a leading
expert said that a Belgian court ‘would very quickly restore its original custody order in favor of the
father, without giving any real consideration to the changed circumstances.s

While some of the legal questions might be answered by a liaison judge from the Hague Judicial
Network or from the Central Authority, there is some reason to be cautious: ‘A government official's
admission that his or her country has inadequate laws, processes, and protections for domestic violence
would be embarrassing and tantamount to conceding that the country violates public international
law.3* Moreover, even legal professionals occasionally make a mistake. In addition, a liaison judge or the
Central Authority can't address whether the relevant actors downstream will actually enforce an order

if it is violated. There are both systemic limitations, such as manpower shortages, and actors’ unique
views, and these indicia of enforcement are often unknown.

In sum, return with protection measures requires a level of detailed information that is both expensive
to acquire and subject to error or incompleteness, and its acquisition, as well as the imposition of
enforceable protective measures, inevitably delays resolution of the Hague matter.

Enforcement differs from enforceability

While enforceability is important, an equally important question is whether the order embodying the
protective measure will be enforced if violated. Unless the perpetrator believes it will be enforced, it
will have no deterrent effect. Authors of a study on the civil protection order process concluded, ‘le]
nforcement is the Achilles' heel of the ... process, because an order without enforcement at best offers
scant protection and at worst increases the victim's danger by creating a false sense of security.3®

Ajudge in the requested state who orders return with protective measures can never know the
likelihood of enforcement if the order is violated, although a real likelihood exists that impediments

to enforcement will emerge. Judge Posner, a prominent US jurist, noted in a Hague case, There is

a difference between the law on the books and the law as it is actually applied, and nowhere is the
difference as great as in domestic relations.3® The US case of Town of Castle Rock v. Gonzales reinforces
the truth of that statement.¥ There a mother in Colorado contacted the police at least six times after her
husband violated a domestic violence restraining order by removing their three children from her front
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yard. After the police repeatedly ignored the mother's requests to act, the father killed the three girls.3®
The Inter-American Commission on Human Rights found that the US violated international law by failing
to respond to the mother.3® Recent cases against the police in the United States provide additional
examples of police failures to enforce domestic restraining orders.+°

Reports from other jurisdictions also reveal inconsistent responses to family violence by the police, with
some officers being influenced by inappropriate cultural norms and attitudes. For example, in England
and Wales, HM Inspectorate of Constabulary, Fire and Rescue Services (HMICFRS) and the College

of Policing identified problems such as failure of the police to arrest perpetrators for breaches of non-
molestation orders, failure to engage in evidence-based investigations, charges being down-crimed or
dropped, poor victim care, inadequate management of offenders, and lenient sentences.#

Problems with on-the-spot enforcement (which is so critical to safety) undoubtedly increase when
police encounter another country's order for protection, even if the order is accompanied by a
declaration or certificate of enforceability, unless the police have been well trained and recall the
training.

Enforcement also typically requires legal proceedings, and as mentioned at the outset of this paper,
the willingness of the survivor or prosecutor to seek enforcement are additional contingencies.
Consequently, an order with protective measures may not deter an abuser because he doubts
repercussions for its violation, either because he doubts the survivor will cooperate (due to his threats
or her own limitations, financial or otherwise), and/or because prosecutions are infrequent,*and/or
because convictions only result in ‘light and ineffective’ sentences,* and/or because the system has
responded inadequately to his violence in the past. He may even feel emboldened by his success using
the legal system to return the child, and he may be more confident than ever in future legal outcomes
because the system has now labeled the survivor as a wrongdoer.

Enforceability differs from effectiveness

While the enforceability and enforcement of a measure will not depend on the goodwill of the abuser,
effectiveness does. That is, abusers can violate protective measures.# An abuser doesn't even need to
violate the order to abuse the survivor if the order contains exceptions for communications related to
the children, which is often used as ‘a pretext to .. harass.#5 Similarly, ambiguities in the order's language
create loopholes that allow batterers to violate the spirit, if not the text, of the protective measure.
Abusers also try to modify orders, subjecting the victim to additional legal proceedings and stress.4®

There is little empirical evidence regarding the efficacy of protective measures in Hague cases or what
happens to survivors and children after return, but the existing research indicates that return promotes
abuse and hardship.#” Protective measures often fail to stop violence.#® This is consistent with research
about the efficacy of protective orders generally (See Expert Paper #5 by Edleson and Shaknes). A
Spanish scholar, noting the lack of empirical evidence on effectiveness, concluded, ‘[Wle consider it
essential to carry out a study of the comparative regulations in order to analyze what real protection
the States offer after restitution. Unfortunately, on many occasions, we will have to conclude that
geographical distance is the only safe formula to keep children safe 4

Unfortunately, well-intentioned advocates of protective measures have proposed unsafe criteria
for determining their likely effectiveness. The European Association of Private International Law, for
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example, has said, ‘In the light of concerns over the effectiveness of protective measures, protective
measures should not be employed where credible allegations of severe violence have been made and
there is a future risk of violence of such severity.° Yet severity of past violence is a poor determinant of
future risk when the perpetrator is only violent towards a partner, and not generally.5* Nor is it reasonable
to expect survivors and their children to endure moderate violence.

Effectiveness differs from grave risk

Safety for a parent, even if likely, says nothing about what the child will understand or perceive as
danger upon return to the habitual residence. This fear can constitute a grave risk.?

Similarly, if the survivor subjectively believes return would be unsafe, and if this causes her to have
mental health issues that impact her parenting, return may be inappropriate even if effective protective
measures exist.s3 However, even without mental health issues, a survivor's rational concern about her
and her child's safety, fueled by the multiple contingent conditions that make it uncertain whether
protective measures will be effective, can itself negatively impact her and her parenting.5* As one author
noted, ‘[Olrdering the return of the minor with the understanding that the State of habitual residence
will guarantee sufficient protection can sometimes be ironic for those women who have fled precisely
because the competent authorities have not necessarily protected them.s> The order for return can be
experienced as betrayal trauma and itself causes harm.5°

Conclusion

It is important that countries implement article 13(1)(b) uniformly.5” However, encouraging ‘return with
protective measures' will cause an enormous amount of inconsistency between cases as judges
identify, and respond differently to, the various contingencies identified above. Justice and safety

will depend upon lawyering (assuming the survivor even has an attorney) and the particular judge'’s
tolerance of risk, and not the facts. It will cost a tremendous amount of time, energy, and money to
implement the approach well throughout all contracting states. Inevitably, it will cause delay, thereby
postponing the resolution of custody disputes on the merits and keeping children in a state of limbo.

Importantly, continued promotion of the ‘return with protective measures' approach undermines the
objectives of the Convention. The drafters thought the proper response to a grave risk of exposure to
harm (that is danger) was non-return,®® not return with protective measures that ‘might’ work .5 After all,
the drafters intended children to be returned to the status quo ante, which was an environment without
a grave risk. Returning a child with protective measures is not a return to the status quo ante and there
may still be a grave risk. Because reliance on protective measures is an inherently less safe option

than non-return for both survivors and children, countries who adopt the approach arguably violate
international human rights obligations to exercise due diligence to prevent and remedy gender-based
violence.

It is important to end this short briefing paper with a reminder that the Hague proceeding only
determines where the taking parent and child should be while a custody contest occurs. With
technology and judicial cooperation,®° there is no good reason to force a victim of domestic violence
and her child back to a location where there are safety concerns even if that is the location of the
custody adjudication. Because no judge has a crystal ball, survivors and children will be unnecessarily
harmed.
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