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1
INTERESTS OF AMICI CURIAE

Amici are eighty-three Italian organizations with
extensive experience providing services to and advo-
cating for victims of domestic violence in Italy.
Based on first-hand experience gained over the
course of many years, these amici possess invaluable
insight into Italy’s response to domestic violence, in-
cluding its legal and enforcements systems, as well
as cultural norms and societal attitudes. A list of
amici appears in the Appendix to this brief. See App.
la-6a.

Given that, as explained below, Italy’s response to
domestic violence is lacking in several critical ways,
amicl are certain that the ameliorative measures or-
dered by the district court will not provide B.A.S. the
protection he needs. Amici therefore submit this
brief in support of Petitioner Golan.?

SUMMARY OF THE ARGUMENT

Domestic violence is inherently complex compared
to other forms of violence. Not only are its victims
often reluctant to report their abusers, but the cul-
tural norms and societal attitudes play a crucial role
in what counts as impermissible violence between

1 Pursuant to Rule 37.6, amici affirm that no counsel for
a party authored this brief in whole or in part, and that no
person other than amici, its members, or its counsel made a
monetary contribution intended to fund the brief’s preparation
or submission. All parties were timely notified and consented
in writing to the filing of this brief.
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family members in the first place, and how a country
responds to it. While any modern society considers
certain acts, such as corporal punishment of women
or children, or forced sex, criminal in other contexts,
it may deem them acceptable if they happen at
home, between members of a family.

Thus, for a country to provide effective protection
to victims of domestic violence, there must be a
proper recognition of the problem at the national
level, leading to the adoption of laws specifically tai-
lored to address it. In addition, there must also be
implementation and proper enforcement of such
laws at the local level, through the court system,
state enforcement and social services agencies,
which must all be trained to recognize and under-
stand the problems and complexities of domestic vi-
olence, and be willing and equipped to help its
victims.

In light of this inherent complexity of domestic vi-
olence, and of the crucial role played by the societal
attitudes, the system for addressing it will neces-
sarily vary from country to country, often dramati-
cally so. A United States court of course would not
automatically possess the nuanced understanding of
the social attitudes and the legal system of another
country necessary to craft ameliorative measures
that will provide effective protection to a victim of
domestic violence abroad. Moreover, even to attempt
to gain such understanding would require investing
extensive time and resources, which are simply not
available within the confines of an expedited pro-
ceeding under the Hague Convention.
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As this case demonstrates, although the district
court spent nearly a year on its inquiry into the Ital-
1an legal system, it failed to gain adequate under-
standing of how the system for addressing domestic
violence actually works—or rather does not work—
there. In fact, experts agree that Italy’s system for
protecting victims of domestic violence is presently
severely lacking in multiple critical respects.

Specifically, an independent international body of
experts tasked with assessing Italy’s response to do-
mestic violence recently reported that: (i) the laws
enacted to protect victims of domestic violence were
not enforced; (11) victims of domestic violence face ex-
treme difficulties in obtaining and enforcing protec-
tive orders; (ii1)) lack of understanding and
consideration of domestic violence by civil courts se-
verely impacts custody and visitation proceedings;
(iv) first responders are not assessing the risk to vic-
tims accurately, or at all, in most cases of domestic
violence; (iv) lack of understanding and considera-
tion of domestic violence by civil courts in matters of
custody and wvisitation; and (v) cultural biases
against women, particularly foreign women, hamper
efforts to address domestic violence.

As a result, and as explained in detail below, the
ameliorative measures ordered by the district court
cannot and will not provide any effective protection
from domestic violence to B.A.S.—the protection the
district found is very much needed.
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ARGUMENT

I. Domestic Violence Is Inherently Complex,
With The Cultural Norms And Societal At-
titudes Playing A Crucial Role In Address-
ing It; A United States Court Cannot Gain
A Sufficient Understanding Of The Inner
Workings Of A Foreign Country To Fashion
Effective Protective Measures In A Hague
Convention Proceeding.

Domestic violence is commonly defined as a pat-
tern of control and intimidation in the context of an
intimate relationship. Am. Psych. Assn., Violence
and the Family: Report of the APA Presidential Task
Force on Violence and the Family (1996); see also
Zlatka Rakovec-Felser, Domestic Violence and Abuse
in Intimate Relationship from Public Health Per-
spective, 2 Health Psych. Research 1821 (2014). This
dynamic in a relationship is created and maintained
through multiple vehicles of control across many ar-
eas of the victim’s personal life, including physical
abuse, sexual abuse, emotional abuse, psychological
abuse, medical neglect, financial manipulation, le-
gal manipulation, social isolation, threats to a child
of the relationship, and threats to deploy others in
service of the abuser’s goals. See Zuzana Vasiliaus-
kaité & Robert Geffner, Eight Types of Abuse: The
Validation of Two Multidimensional Instruments of
Intimate Partner Violence, 62 Psichologija 56 (2020),
(citing European Union Agency for Fundamental
Rights (FRA), Violence Against Women: An EU-wide
survey—Main results (Mar. 2014)); see also Delanie
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Woodlock, The Abuse of Technology in Domestic Vio-
lence and Stalking, 23 Viol. Against Women 584,
585-602 (2017); see also Emma Katz & Anna
Nikupeteri et al., When Coercive Control Continues
to Harm Children: Post-Separation Fathering,
Stalking and Domestic Violence, 29 Child Abuse
Rev. 310 (2020) (showing that domestic violence per-
petrators also use these same methods of control
against their children after a victim ex-partner has
separated from the abuser). Several of these vehicles
for coercion and control can easily go unrecognized
in the public sphere but are readily identifiable by
professionals as markers of domestic violence. See
Leslie M. Drozd, Intimate Partner Violence and Cus-
tody Evaluation, Part I: Theoretical Framework, Fo-
rensic Model, And Assessment Issues, 9 J. of Child
Custody, 250, 255-256 (2012).

Domestic violence happens in the privacy of a
home, between family members, over extended peri-
ods of time, and often leaves no visible marks or in-
juries. And while society may consider certain acts,
such as corporal punishment of women or children,
or forced sex, criminal in other contexts, it may deem
them acceptable if they happen at home, between
members of a family. See Steve Mulligan, Redefining
Domestic Violence: Using The Power And Control
Paradigm For Domestic Violence Legislation, 29
Child Legal Rights J. 33 (2009). This is what makes
societal attitudes of particular importance to issues
of domestic violence.



6

In fact, societal attitudes towards interfamilial re-
lationships, and to the role of the wife in particular,
1s perhaps the most significant obstacle to the recog-
nition of the acts of domestic violence by state agen-
cies and to an effective system for protecting its
victims. See, e.g., Joan S. Meier, Ending the Denial
of Family Violence: An Empirical Analysis and Path
Forward for Family Law, The George Washington
University Law School Public Law and Legal Theory
Paper No. 2021-12 at p. 44 (2021) (explaining that
some courts have discounted “survivors’ credibility
as a function of lack of understanding of domestic
violence and trauma, and implicit gender stereo-
types.”); see also Bonnie E. Carlson & Alissa Pollitz
Worden, Public Opinion About Domestic Violence
(2001). To use just one stark example, while rape is
criminalized in every state in the United States,
twenty states still have “spousal exemptions for of-
fenses that criminalize sexual conduct based on the
victim’s lack of capacity to consent to that conduct.”
See Teresa M. Garvey & Holly M. Fuhrman et al.,
Charging Considerations in the Prosecution of
Marital Rape, 34 Aequitas 1, 2 (Sept. 2019). Thus,
laws against rape are of little help to a wife who re-
ports being raped by her husband if the society at
large does not recognize spousal rape, instead be-
lieving that wives are obligated to submit to their
husbands’ demands. Anjali Tripathi, Marital Rape:
Stripping the Sanctity of Matrimonial Relation, An
International Analysis, 4 Sorbonne Student L. Rev.
161 (2021).
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Adding further complexity, victims are often re-
luctant to report domestic violence for a variety of
reasons. Marsha Wolf & Uyen Ly et al., Barriers to
Seeking Police Help for Intimate Partner Violence,
18 J. of Fam. Viol., 121-129 (2003); see also Leigh S.
Goodmark, Law is the Answer? Do We Know That
For Sure? Questioning the Efficacy of Legal Interven-
tions for Battered Women, 23 Saint Louis University
Public L. Rev. 7, 16 (2004); see also, e.g., Joan S.
Meier, U.S. Child Custody Outcomes in Cases In-
volving Parental Alienation and Abuse Allegations:
What do the Data Show? 42 J. of Social Welfare and
Fam. L. 1 (2020). For example, if a victim must con-
tinue living with her abuser, she will likely be afraid
to report the abuse because it will inevitably lead to
more abuse. See Sarah M. Buel, Fifty Obstacles to
Leaving, Aka, Why Abuse Victims Stay, 28 The Col-
orado Lawyer 19 (Oct. 1999). Likewise, a stay-at-
home mother may not want her husband to have a
criminal record when that husband is the sole source
of financial support for the family, and being ac-
cused of a crime would negatively impact his career
and earning capacity. See Dan Harrington Conner,
Financial Freedom: Women, Money, and Domestic
Abuse, 20 Wm. & Mary J. of Women & L. 339 (2014).
These are just a few illustrative examples that
barely scratch the surface of the complexities in-
volved in designing a system that can effectively
address domestic violence.

It thus follows that, for a country to provide effec-
tive protection to victims of domestic violence, there
must first be a proper recognition of the problem
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at the national level, which would lead to the adop-
tion of laws specifically tailored to address it. See
Elizabeth M. Schneider, Battered Women & Feminist
Lawmaking (2008); see also Susan Schechter, Women
and Male Violence: The Visions and Struggles of the
Battered Women’s Movement, 2, 4 (1982). However,
while that is necessary, it is also insufficient without
implementation and proper enforcement at the local
level, through the court system, state enforcement
and social services agencies. These local officials—
judges, police officers, prosecutors, social service
workers—must be trained to recognize and under-
stand the problems and complexities of domestic vi-
olence, be willing and equipped to help its victims
and, perhaps most importantly, coordinate with one
another. See, e.g., Elizabeth Lehmann, One Family,
One Judge, Ten Lawyers: The Need For Attorney
Training In The New York Integrated Domestic
Violence Courts, 69 Syracuse L. Rev., 635 (2019).

Such implementation and enforcement continue to
evolve through the present in the United States and
abroad, as domestic violence was recognized as a sig-
nificant problem only relatively recently. In the
United States, domestic violence was recognized by
the courts for the first time in the 1970s. By the mid-
1990’s, every state in the U.S. had enacted a civil
protection order statute. See Deborah Epstein,
Effective Intervention in Domestic Violence Cases:
Rethinking the Roles of Prosecutors, Judges, and the
Court System, 11 Yale J.L. & Feminism 3, 10 (1999);
see also Schneider, supra, at p. 3-5, 181-211. In 1994,
the passage of the Violence Against Women Act
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(“VAWA”) allowed for funding for improved law en-
forcement, prosecution, and victim services. VAWA
also led to the development of civil orders of protec-
tion and domestic violence provisions in custody and
visitation statutes, increased criminal penalties
for domestic violence, and the adoption of manda-
tory arrest and no-drop policies. See Schechter,
supra, at 157.

For example, New York, where the district court
in this case is located, has specialized courts that
handle domestic violence cases, known as “Inte-
grated Domestic Violence” courts, with particular-
ized training for the judges and staff members. See
Rebecca Fialk & Tamara Mitchel, Jurisprudence:
Due Process Concerns for the Underrepresented Do-
mestic Violence Victim, 13 Buffalo Women’s L.J. 171,
172-173 (2004). In addition to the Integrated Domes-
tic Violence courts, there are also family courts,
which are designated to deal with various family-re-
lated issues, including issues of abuse. These family
courts are empowered by the Family Court Act to
award, without a hearing, on an ex parte basis, ex-
traordinary measures. For example, Article 8, Sec-
tion 842, of the New York Family Court Act allows a
court to enter an order of protection which would not
only direct that the alleged aggressor stay away
from the victim, but even exclude such aggressor
from his home upon an ex parte application by the
victim. See N.Y. Fam. Ct. Act, art. 8 § 842. There are
even instances where the orders of protection in-
clude the abuser being directed to stay away from
his children. Id. Federal courts, on the other hand,
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encounter and address these issues much more
rarely, and typically only in the context of unrelated
proceedings.

Nevertheless, this Court has recognized the prev-
alence of domestic violence in our society and the in-
herent value of an order of protection and
enforcement to its holder. Town of Castle Rock, Colo.
v. Gonzales, 545 U.S. 748, 760 (2005) (“Whether or
not respondent had a right to enforce the restraining
order, [such order] rendered certain otherwise law-
ful conduct by her husband both criminal and in con-
tempt of court.”); see also Georgia v. Randolf, 547
U.S. 103, 126 (2006) (“Family disturbance calls
. .. constitute the largest single category of calls re-
ceived by police departments each year.”)

Recognizing this, New York has criminalized vio-
lations of orders of protection, including those issued
by the family and civil courts. A reported violation
of an order of protection requires an automatic ar-
rest by the police and a speedy prosecution for crim-
inal contempt, with a maximum incarceration
sentence of seven years. See N.Y. Fam. Ct. Act § 846;
see also N.Y. Penal Code § 215.51.

These mechanisms for addressing domestic vio-
lence did not come together overnight. Since the
1970s, New York’s and the United States’ legal sys-
tems, as well as the society at large, have continu-
ously evolved in their understanding of the
complexities of domestic violence, resulting in the
correlating evolution of the laws and enforcement
mechanisms.



11

In light of this inherent complexity of domestic vi-
olence, and of the crucial role played by the societal
attitudes, the system for addressing it will vary from
country to country, often dramatically so. A United
States court of course would not automatically pos-
sess the nuanced understanding of the social atti-
tudes and the legal system of another country that
1s required to direct ameliorative measures that will
actually protect a victim of domestic violence
abroad. Moreover, even to attempt to gain such un-
derstanding would require investing extensive time
and resources, which are simply not available within
the confines of an expedited Hague Convention pro-
ceeding. As this case demonstrates, in its cursory ex-
amination of Italy’s legal system, the district court
could not sufficiently appreciate its complexity or its
cultural and social attitudes and norms. This lack of
understanding resulted in the issuance of ameliora-
tive measures that will not protect B.A.S.

Although the district court spent nearly a year on
its inquiry into the Italian legal system, it did not
actually investigate Italy’s system sufficiently as a
whole, including the enforceability of the relevant
laws. The district court tasked one of the four Judges
representing the United States on the International
Hague Judges Network,?> the Honorable Peter J.
Messitte of the District of Maryland, with communi-

2 Network of judges from contracting states that act as a
channel of communication with the Central Agency of their
country and the judges of other contracting states in order to
deal with issues arising from the Hague Convention.
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cating with the Italian Central Authority regarding
Italy’s ability to enforce and monitor the ameliora-
tive measures. In Judge Messitte’s first communica-
tion to the Italian Central Authority on August 15,
2019, he stated, “the essential inquiry is whether, in
your judgment, the Italian courts would be able to
ensure that the undertakings that Judge Donnelly
has prescribed in her Order would be implemented,
monitored, and respected in Italian courts.” See D.

Ct. Dkt. 77, at p. 3.

In response, on October 4, 2019, the Italian Cen-
tral Authority confirmed, inter alia, that with re-
spect to order of protection, under Articles 342 (a)
and (b) of the Italian Civil Code, Italian civil courts
are vested with the power to issue orders temporar-
ily excluding family members from the home where
such family member was “responsible for causing se-
rious psychological or physical harm to close rela-
tives living with them.” See D. Ct. Dkt. 85, at p. 2.
The Italian Central Authority further detailed that
such orders could 1include tailored protective
measures and that the courts are able to involve so-
cial services, family mediators and specialization as-
sociations to undertake and support protective
measures that are ordered. Id. Nowhere in the Octo-
ber 4, 2019, letter did the Italian Central Authority
provide any details as to how orders of protection are
enforced in Italy (including, what occurs if a civil or-
der of protection is violated), the typical duration of
protection orders, whether orders of protection can
be extended and what circumstances must exist for
such to occur, etc. Nor did the District Court’s
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follow-up letter, on October 11, 2019, request such
information. See D. Ct. Dkt. 87.

Put simply, all that was confirmed to the district
court by the Italian Central Authority with respect
to orders of protection—the single most important
undertaking directed in this case—was that orders
of protection exist in Italy and may include addi-
tional protective measures, such as therapy and su-
pervised visitation. The district court took no steps
to inquire into the actual force and effect of the or-
ders of protection in Italy, or the extent to which
they are enforceable. Its cursory analysis failed to
reveal that Italy’s system presently does not provide
effective protection to victims of domestic violence.

II. Experts Agree That Italy’s System For Pro-
tecting Victims Of Domestic Violence Is
Presently Inadequate

From 2006 to 2008, Europe undertook a multi-na-
tional campaign to combat violence against women,
including domestic violence. See Historical Back-
ground, Istanbul Convention, Action Against Vio-
lence Against Women and Domestic Violence (2021),
<https://www.coe.int/en/web/istanbul-convention/
historical-background>. The campaign brought to
light the disparity in national responses to domestic
violence and violence against women across Europe,
emphasizing the need for a uniform response. Id. To
this end, in December 2008, the Committee of Min-
isters, Council of Europe’s statutory decision-mak-
ing body, created an expert group to prepare a draft
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convention combatting and addressing gender-based
violence against women in Europe. Id.

The Convention on Preventing and Combating Vi-
olence Against Women and Domestic Violence was
adopted by the Council of Europe, Committee of
Ministers, in April 2011. In May 2011, on the occa-
sion of the 121st Session of the Committee of Minis-
ters in Istanbul, it was opened for signature and
named the “Istanbul Convention.” See App. 7a-66a.
It was entered into force in April 2014. Id. To date,
thirty-six countries, including Italy, have ratified
the Istanbul Convention. See Country-Monitoring
Work, Istanbul Convention, Action Against Violence
Against Women and Domestic Violence (2021),
<https://www.coe.int/en/web/istanbul-conven-
tion/country-monitoring-work>.

A. The Istanbul Convention

The Istanbul Convention designated an independ-
ent group of experts—Group of Experts on Action
Against Violence Against Women and Domestic
Violence (“GREVIO”)—to monitor the implementa-
tion of the Istanbul Convention. See GREVIO,
Istanbul Convention, Action Against Violence
Against Women and Domestic Violence (2021),
<https://www.coe.int/en/web/istanbul-convention/
grevio>. GREVIO is tasked with investigating mem-
ber countries and publishing reports evaluating leg-
islative and other measures taken by the member
countries to give effect to the provisions of the Istan-
bul Convention. Id. Where appropriate, GREVIO
may adopt general recommendations on themes and



15

concepts of the Istanbul Convention. Id. In its as-
sessment, GREVIO must “take into account a gender
and geographical balance, as well as multidiscipli-
nary expertise in the area of human rights, gender
equality, violence against women and domestic vio-
lence or in the assistance to and protection of vic-
tims.” Id.

On January 13, 2020, GREVIO 1issued 1its first
comprehensive assessment and report on Italy’s im-
plementation of the Istanbul Convention. See Group
of Experts on Action against Violence against
Women and Domestic Violence, GREVIO’s (Base-
line) Evaluation Report on Legislative and Other
Measures Giving Effect to the Provisions of the
Council of Europe Convention on Preventing and
Combating Violence against Women and Domestic
Violence (Istanbul Convention) Italy (2020) (“GRE-
VIO Report”), see also App. 67a-364a. The GREVIO
Report found that Italy’s system for protecting vic-
tims of domestic violence was severely lacking in
multiple critical respects and significant improve-
ments were necessary:

Amid such progress, this report identifies
areas where policies and measures are not
attaining the expected outcome and pro-
vides guidance and concrete solutions to
overcome such resistance. Moreover, the
evaluation process registered disturbing
signs that decision makers in Italy are con-
sidering introducing legislative changes
which would erode the progress achieved
and radically compromise Italy’s ability to
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fully uphold the standards of the conven-
tion. GREVIO recalls the importance for the
authorities to persist in their efforts to pro-
mote and foster a gendered understanding
of violence against women as a violation of
their human rights and violence which dis-
proportionately affects women because they
are women.

App. 315a-316a.

B. GREVIO Expressed Deep Concerns
Regarding Italy’s Response To Domes-
tic Violence

The GREVIO Report found several critical areas
where the policies and measures in Italy were not
attaining the expected outcomes, and thus provided
recommendations and guidance to overcome these
inadequacies. See App. 315a-316a. A common thread
throughout the GREVIO Report is that none of these
deficiencies would seem to be apparent based on the
laws on the books, as the 1ssues stem from how the
laws are implemented (or not), how discretion
throughout the system is used, social biases within
the country, among many other variables. It is this
multi-faceted and highly fact-specific inquiry that a
Hague Convention Court cannot complete and yet,
that i1s precisely what is needed in order to assure
proper protection to B.A.S.

Specifically, the GREVIO Report found Italy’s re-
sponse to gender-based and domestic violence lack-
ing in several critical ways, including most
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significantly: (1) even when there are laws on the
books directed at addressing domestic violence, in
practice they are not enforced; (i1) victims of domes-
tic violence face extreme difficulties in obtaining and
enforcing protective orders; (ii1) first responders are
not assessing the risk to victims accurately, or at all,
1n most cases of domestic violence; (iv) lack of under-
standing and consideration of domestic violence by
civil courts in matters of custody and visitation; and
(v) cultural biases against women, particularly for-
eign women, hamper efforts to address domestic vi-
olence.

1. Even When Laws Directed At Ad-
dressing Domestic Violence Exist,
They Are Not Enforced

First, as a threshold matter, while Italy has laws
on the books that could help protect victims of do-
mestic violence, experts found that in practice, the
implementation of these laws is wholly inadequate
or completely nonexistent and, in many cases, serves
only to further victimize women. This is a funda-
mental problem, which affects every aspect of Italy’s
system for addressing domestic violence, from the is-
suance and enforcement of orders of protection, to
risk assessment performed—or not—by the first re-
sponders, to a victim’s access to information and le-
gal aid.

For example, despite the existence of the criminal
laws requiring that claims of gender-based violence
be prioritized in judicial investigations, the GREVIO
Report found that there remain lengthy delays from
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the reporting of violence to the time such report is
prosecuted. See App. 264a-265a (citing Code of
Criminal Procedure, Article 132-bis; Parliamentary
Committee, Sul Femminicidio, Nonche Su Ogni
Forma di Violencza di Genere, (2018), p. 165)). In
fact, GREVIO found that the average duration for
gender-violence related criminal cases in Italy is
three years. See App. 264a-265a. These lengthy de-
lays often result in offenses being time-barred from
being prosecuted. Id.

The Committee of Ministers has been examining a
horrific domestic violence case that occurred in
Italy, Talpis v. Italy, in an attempt to ensure that
Italy i1s taking the proper steps to mitigate the
chance of such case happening again. In that case, a
husband murdered his son and attempted to murder
his wife. The findings of the Committee of Ministers’
most recent report indicated, inter alia, that the
Italian authorities were not cooperating by provid-
ing information related to whether the adopted
measures have remedied the issues that arose in the
case:

At the origin of the violations found lies the
inadequacy of the immediate response given
by law enforcement agencies and the judici-
ary to the applicant’s report of domestic vi-
olence which deprived her of effective
protection and paved the way to a tragic es-
calation of violence. Against this backdrop
it is crucial that the Committee makes sure
that the comprehensive legal framework
put in place by Italy is applied in an
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adequate, effective and timely manner and
that tangible positive results are attained.
It is regrettable that the authorities have
only provided partial information in re-
sponse to the Committee’s last decision
which does not allow fully to assess whether
the adopted measures have remedied the
shortcomings revealed by the judgment. It
1s therefore crucial that the authorities rap-
1dly provide the comprehensive information
and statistical data on the impact of the
adopted measures as requested by the
Committee.

See Committee of Ministers Report on Talpis v. Italy
(2020) <https://hudoc.exec.coe.int/eng?1=004-47825>

Similarly, despite the Italian civil and criminal
laws requiring law-enforcement officials, medical
and social services, as well as public agencies to pro-
vide victims of domestic violence with information
regarding support services available, the GREVIO
Report found that the law was not systematically
carried out and varied greatly among localities. See
App. 197a-198a (citing Article 3, paragraph 5 of Ital-
1an Law No. 119/2013). Thus, the Report found that
hardly any informative materials have been devel-
oped in Italy informing victims of domestic violence
of the available services and legal help. Id.

Although the Italian Code of Criminal Procedure
requires information be provided to victims at the
first point of contact with prosecution authorities, in
the language of the victim, the GREVIO Report
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found that, in most cases, this information was not
actually disseminated, and when it was, it was pro-
vided in the Italian language only, and generally
failed to apprise the victims of their rights. See App.
198a-199a (citing Code of Criminal Procedure, Arti-
cle 90-bis).

Likewise, while in theory there is legal aid avail-
able to women victims of domestic violence, experts
noted that in practice, it is available only to very
low-income women, i.e. those earning less than
12,000 euros per year. See App. 290a-291a. Even for
such low-income individuals, the parameters on how
aid is calculated and the courts’ “varying sensitivi-
ties,” including that the financial resources of the
whole family be considered, result in legal aid either
being denied completely or covering only a small
fraction of the total costs. Id. Moreover, there are se-
vere delays in the disbursement of legal aid when it
1s granted, making it at best unreliable, and more
often entirely unavailable. Id.

2. Victims of Domestic Violence Face
Extreme Difficulties In Obtaining
And Enforcing Protective Orders

GREVIO reported serious issues with Italy’s issu-
ance and enforcement of protective measures, in-
cluding orders of protection. These orders are very
difficult to obtain, and even when they are issued,
their enforcement is severely lacking. This is per-
haps the single most significant problem facing vic-
tims of domestic violence.
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For instance, experts noted that there is no time
limit on the issuance of an order of protection,
whether in a criminal or civil court, which results in
delays of many months and often years. See App.
275a-276a.

The data collected by GREVIO further indicates
that victims’ requests for protective measures in
criminal courts are often disregarded and the risk
posed to them by their perpetrators is underesti-
mated. See App. 276a. In light of this underestima-
tion of the risk posed to victims of further violence,
courts are often reluctant to issue protective
measures (particularly in cases where there is no

proof of physical violence) or delay their issuance.
1d.

Experts noted that time delays in issuances of or-
ders of protection are even more severe in non-crim-
inal proceedings. Notwithstanding the existence of
laws intended to ensure prompt issuance of civil or-
ders of protection, in practice, there are often
months-long delays before a hearing on whether an
order of protection should be issued can even be
held. See App. 277a-278a (citing Civil Code, Articles
342-bis and 342-ter).

The uneven practices among the civil court judges
in assessing the conditions under which orders of
protection are being issued, especially the fact that
some courts routinely attempt to seek a compromise
between the victim and the perpetrator instead of
taking a position on whether an order of protection
should be issued, was of grave concern to GREVIO.
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See App. 277a-279a. This practice, the Report noted,
revealed a “severe misunderstanding of the dynamics
of violence against women.” Id; see also Donne in
Rete Control la Violence, Nuova Indagine. Il (non)
Riconoscimento Della Violenza Domestica Nei Tri-
bunali Civili e per 1 Minorenni (2021).

Most critically, experts found that the only mech-
anism for enforcing a protective order is for the vic-
tim to report a violation by filing a complaint with
criminal agencies, which the agencies may elect to
prosecute (or often not). See App. 277a-279a. GRE-
VIO delivered a withering criticism of this practice:

GREVIO doubts that placing the burden on
the victim to file a complaint when there is
a breach of a protection order is an appro-
priate solution to dealing with the risks
these situations generally entail. Many vic-
tims may not want their partner or former
partner to have a criminal record. Moreo-
ver, the lack of an automatic reaction on the
part of statutory agencies to violation of
protection orders sends the message that in-
fringements are tolerated. Once the of-
fender realizes he can get away with his
misbehaviour, the deterrent potential of
protection orders is significantly dimin-
ished. This can not only provoke future vio-
lations, but it can also seriously discourage
the victim, who should not be left alone in
having to ensure that protection orders are
enforced.
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And, even if a prosecutor does move forward with
the case, experts found that there is significant de-
lay in time, often up to three years, between the re-
port of the violation and criminal charges, further
underscoring the practical lack of enforceability for
the Italian orders of protection. See App. 264a-265a
(citing Parliamentary Committee, Sul Femmini-
cidio, Nonché Su Ogni Forma di Violencza di Genere,
(2018), p. 165).

The number of orders of protection that were is-
sued in Italy (in the few courts that tracked such in-
formation) were staggeringly low, likely due to its
ineffective response to violations of orders of protec-
tion. Upon review of a three-year period in time in
Italy, the Parliamentary Committee of Italy re-
ported that across 21 courts (the only courts with
sufficient information available to quantify the
numbers of orders of protection requested and
granted) in 2016, there were 125 orders of protection
requested, and only 40 granted; in 2017, 127 were
requested and only 53 granted; and in 2018, 149 re-
quested, and only 68 granted. See Parliamentary
Committee, Sul Femminicidio, Nonché Su Ogni
Forma di Violenza di Genere, Violence, n.4 (2021).

3. Lack of Understanding And Consid-
eration Of Domestic Violence By
Civil Courts Severely Impacts Cus-
tody And Visitation Proceedings

GREVIO identified a general lack of understand-
ing of violence against women and its consequences
on children in Italian civil courts. See App. 236a-
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237a (citing High Judiciary Council, Risoluzione
Sulle Linee Guida in Tema di Organizzazione e
Buone Prassi Per la Trattazione dei Procedimenti
Relativi a Reati di Violenza di Genere e Domestica
(2018), at 1 7.6; Implementation of the Istanbul Con-
vention in Italy, Shadow Report of Women’s NGOs
(2018), p. 42); see also Donne in Rete Control la Vio-
lence, Nuova Indagine. Il (non) Riconoscimento
Della Violenza Domestica Nei Tribunali Civili e per
1 Minorenni (2021).

Because of this, civil courts often rely upon the
conclusions of court-appointed experts; however,
these conclusions most often relate only to the in-
stances of violence between the victim and the per-
petrator, and not the impact of the violence upon the
children. See App. 236a-237a.

Experts noted that claims of abuse are often dis-
missed on the grounds of “parental alienation syn-
drome,” where mothers are blamed for their
children’s reluctance to have visitation with their fa-
thers under the notion that mothers are poisoning
the children’s views of their fathers with false infor-
mation. Id. This concept of “parental alienation syn-
drome,” which is widely adopted in Italy, leads to
violence against women and their children either go-
ing undetected by civil courts and court-appointed
experts or simply being ignored. See App. 237a-238a.
Additionally, children are at times required by civil
courts to undergo psychological treatment to recover
from “parental alienation,” instead of receiving the
proper services needed for the witnessing of violence
between their parents. See App. 238a-239a.
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Worse, civil courts in Italy do not take into consid-
eration violence against women when dealing with
1ssues of custody and visitation. See App. 196a-197a.
In Italy, the law establishes a default presumption
of shared (equal) custody in cases of separation or
divorce. See App. 234a-235a (citing Law No. 54/2006).
Accordingly, shared custody is applied in 90% of such
cases. See App. 234a-235a. There is currently no ob-
ligation under the applicable laws that courts take
into account the occurrence of domestic violence in
the determination of custody. Id.; see also App. 28a.

Once again, there are Italian laws requiring civil
courts to consider the best interests of the child in
awarding custody and that criminal courts advise
the civil courts of a criminal proceeding involving a
crime of ill-treatment, aggravated sexual violence
and/or stalking committed against a child or by the
parent of a child against the other parent. See Arti-
cles 330, 333 & 337 of the Civil Code; see also Law
No. 93/2013. However, GREVIO found that in prac-
tice, even these laws are rarely used to protect chil-
dren who have witnessed violence against their
mothers, even in cases where the violence has led to
sentencing and/or other measures, including protec-
tion orders, against the perpetrator. See App. 235a-
236a.

GREVIO gathered ample information suggesting
that civil courts often force victims to meet with
their violent partners—regardless of the claims
made against the violent partners—and not come
out until an agreement is reached. See App. 237a-
238a. GREVIO noted that such practice of the civil
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courts 1s defective because, in cases of domestic vio-
lence, there is an imbalance of power impairing the
ability of reaching a fairly negotiated and mutually
acceptable agreement. See App. 238a.

Moreover, and of even greater concern, the GRE-
VIO Report found that when there is a parallel crim-
inal proceeding, victims are often pressured by civil
courts to drop criminal claims against the perpetra-
tor because such claims thwart the family’s efforts
to reach an agreement on custody and visitation. See
App. 237a-238a. In fact, there is a widespread prac-
tice by civil courts considering women who raise is-
sue of domestic violence as a reason for not wanting
to attend such settlement meeting, to be an “unco-
operative parent” and thus an “unfit mother” who
deserves to be sanctioned. See App. 238a-239a. This
can lead to an array of consequences for victims in-
cluding mandatory therapy to enhance parenting
skills or, in worst cases, a limitation or deprivation
of parental rights. Id.

4. First Responders Are Not Assessing
The Risk To Victims Accurately In
Most Cases Of Domestic Violence

The GREVIO Report found that, in many cases of
gender-based violence, risk assessments are either
omitted entirely by professionals and officials or, in
the cases of police officers, the assessment of risk is
based upon the officer’s own experience and
knowledge and not based upon a structured or
standardized approach. See App. 271a-272a. In fact,
the GREVIO Report noted that, in 2018, less than
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20% of prosecutorial offices and only 8% of adjudi-
cating offices have adopted risk-assessment criteria
to enable law-enforcement agencies, prosecuting au-
thorities and criminal or civil courts to prevent
reoffending and the escalation of violence. Id. It was
also found that when risk assessment is completed,
1t 1s not part of a multiagency effort and is not com-
municated to any other agencies involved. Id.

Women’s organizations reported to GREVIO that
information provided in police reports is often in-
complete, vague and lacking evidence with sufficient
probative value supporting the implementation of
protective measures, such as orders of protection.
See App. 262a. Many of these reports stigmatize
women. Id. Additionally, experts found that in some
cases, police officers responding to reports of domes-
tic violence on the scene consider the violence to be
a “family quarrel,” and they try to reconcile the cou-
ple, instead of taking steps to protect the victim and
support prosecutors in the collection of evidence. Id;
see also Implementation of the Istanbul Convention
in Italy, Shadow Report of Women’s NGOs (2018), at
p. 8.

5. Persistent Cultural Biases Against
Women, Particularly Foreign
Women, Further Impact Victims Of
Domestic Violence

Cultural biases against women, particularly for-
eign women, continue to impact Italy’s ability to pro-
tect women against domestic violence. Italy is
admittedly still grappling with the issue of equality
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between men and women. See App. 111a. Progress
in this area has been hindered by a lack of gender
equality policies being integrated at the national
level. Id. Financial inequality is particularly ram-
pant in Italy with single women having 25% less eco-
nomic resources as compared to men and married
women having less than 50%. Id. (citing Giovanni
D’Alessio, Gender Wealth Gap in Italy (2018)). 40%
of married women are unemployed and those that
are employed, earn less than their husbands and ex-
perience discrimination in the workplace. Id.

In addition, GREVIO found that there was a ten-
dency to reinterpret gender-equality policies in
terms of family and motherhood polices, and that
women’s exposure to violence within families is of-
ten overlooked. See App. 113a. This has resulted in
certain governmental agencies placing the protec-
tion of the family unit above the elimination of dis-
crimination against women. Id.

This widely-held view of women and the family
unit is showing up in recent pieces of proposed leg-
islation. In fact, recently, parliament in Italy sub-
mitted a draft law, that, had it been approved, would
have required mediation in custody settings and
that women be held responsible for children’s “alien-
ation” towards their fathers by a restriction of their
parental rights. See App. 113a-114a. While the law
was not adopted, GREVIO found it particularly con-
cerning that such a law would even be contemplated
in light of its terms running contrary to the express
terms of the Istanbul Convention prohibiting
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compulsory alternative dispute resolution processes.
Id. (citing Istanbul Convention, Article 48).

Foreign victims of domestic violence are at an
even greater disadvantage in the Italian judicial
system. Supra II(1); see also App. 197a-199a (citing
Code of Criminal Procedure, Article 90-bis).

II1. Because Italy Currently Lacks An Effective
System For Protecting Victims Of Domes-
tic Violence, The Ameliorative Measures
Ordered By The District Court Cannot And
Will Not Protect B.A.S.

The district court conditioned B.A.S.’s return to It-
aly upon compliance with the following ameliorative
measures, as set forth in its May 5, 2020 Order (the
“Order”): (1) confirmation of an order issued on De-
cember 12, 2019 by the Italian court overseeing cus-
tody directing, inter alia, that Respondent not go
near Ms. Golan and B.A.S. and a directive that the
Italian social services oversee Respondent’s parent-
ing classes and behavioral and psychoeducational
therapy (see D. Ct. Dkt. 108, at p. 6); (i1) confirma-
tion that on January 31, 2020, the Italian criminal
court dismissed the charges Respondent brought
against Ms. Golan in connection with B.A.S.’s re-
moval from Italy and Respondent signed a state-
ment agreeing not to pursue future criminal or civil
actions against Ms. Golan which was submitted to
the Italian court (see D. Ct. Dkt. 108, at p. 6); and
(111) a directive that prior to B.A.S.’s return to Italy,
Respondent must pay Ms. Golan a year’s worth of
expenses, which the District Court concluded to be
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$150,000, to ensure B.A.S.’s “safe and comfortable
return to Italy. .. as well as. . .Ms. Golan’s interim
stability pending the Italian custody proceeding.”3

In essence, there are two most important
measures geared toward ensuring B.A.S.’s safety in
Italy: (a) the i1ssuance of a protective order in Italy
for Ms. Golan and B.A.S., and (b) an award of
$150,000 to ensure that B.A.S. and the mother have
access to money while the Italian courts address cus-
tody and other issues in the parties’ divorce. For the
reasons set forth above, in practice these “ameliora-
tive” measures will provide no protection to B.A.S.
in Italy.

It is axiomatic that orders of protection are protec-
tive only if there is strict enforcement and swift con-

3 These measures are typical of the ameliorative
measures ordered in this type of proceedings by the United
States courts. See, e.g., Sabogal v. Velarde, 106 F. Supp. 3d
689, 710 (D. Md. 2015) (directing the father to have temporary
order granting him custody be vacated upon mother and
child’s return and that father pay mother and child’s reloca-
tion and living expenses during pendency of custody action);
see also Rial v. Rijo, 2010 WL 1643995, *3 (S.D.N.Y. 2010) (un-
dertakings found to be sufficient where father agreed to rent
an apartment for the mother and child, not to press charges
for child abduction, to seek dismissal of previously filed
charges, and to pay child support to the mother); Krefter v.
Wills, 623 F. Supp.2d 125, 138 (D. Mass. 2009) (ameliorative
measures included that the father pay for plane tickets back
to Germany for the mother and child, pay three months of
child support in advance of the return, procure suitable hous-
ing for mother and child and that the parties use reasonable
efforts to schedule the German custody proceedings).
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sequences for any violation. The GREVIO Report
confirmed that in Italy, with respect to orders of pro-
tection—civil or criminal—there is no automatic re-
sponse to violations. See App. 277a-279a. In fact,
here, Ms. Golan’s only remedy for a violation of the
civil order of protection is to file a complaint with
the criminal court and wait for the criminal prose-
cutor to decide whether to take action. Id. Such wait
could last up to three years. See App. 264a-265a (cit-
ing Parliamentary Committee, Sul Femminicidio,
Nonché Su Ogni Forma di Violenza di Genere (2018),
at p. 165). Respondent thus would have ample time
to continue abusing Ms. Golan, and through her
B.A.S., without consequence to him, but with poten-

tially catastrophic consequences to both Ms. Golan
and B.A.S.

As GREVIO explained, Italy’s lack of automatic
response to violations completely diminishes any
protective value of the civil order of protection now
in effect in this case. As detailed above, the only
mechanism for enforcement of a protective order is
through filing a criminal complaint, which is prose-
cuted—or more often not—in the discretion of the
prosecutor, which often takes years to prosecute
even when it is prosecuted, often resulting in the un-
derlying violation being time-barred from prosecu-
tion. Supra 11(2); see also App. 264a-265a.

Additionally, in the event of violations, police re-
sponses to domestic violence situations in Italy is of-
ten severely lacking and the police consider the
scene a “family quarrel,” attempting to reconcile the
couple rather than recognize the violence. See App.
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262a. In fact, this precise scenario occurred in this
case when the police were called to an altercation
between Ms. Golan and Respondent, and yet, despite
numerous indicia of domestic violence, the police did
not arrest anyone and left the scene with Ms. Golan
having to remain with Respondent. See D. Ct. Dkt.
58, at pp. 10-11. This systemic failure from law en-
forcement to identify indicia of domestic violence is
precisely one of the reasons Ms. Golan and B.A.S.
will not be protected upon their return.

In addition to the lack of enforceability, the order
of protection in this case was issued only for one year
from the time of Ms. Golan’s return to Italy. This
means that in one year, Ms. Golan will likely have
to seek a new order (and that’s assuming that it is
not altered, removed or otherwise negotiated away
earlier than in a year, which it likely will). As de-
tailed above, the process to obtain a new order of
protection is difficult, extremely uncertain, and, in
any event, often takes years. Supra 1I(2); see also
App. 264a-265a (citing Parliamentary Committee,
Sul Femminicidio, Nonche Su Ogni Forma di Vio-
lencza di Genere (2018), p. 165).

Moreover, as explained above, Italian civil courts
do not take into consideration violence against
women when dealing with issues of custody and vis-
itation. Supra II(3); see also App. 196a-197a; 234a-
236a. Even more troubling, Italian civil courts rou-
tinely seek a compromise between the victim and the
perpetrator with respect to orders of protection in
the context of a custody proceeding, which often re-
sults in the victim losing the order of protection. See
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App. 237a-238a, 277a-279a; see also see also Donne
in Rete Control la Violence, Nuova Indagine. Il (non)
Riconoscimento Della Violenza Domestica Nei Tri-
bunali Civili e per 1 Minorenni (2021).

Furthermore, as detailed above, there 1s a wide-
spread practice by the Italian civil courts to consider
women who raise issues of domestic violence to be
an “uncooperative parent,” a parent “alienating” the
children from the father, and thus an “unfit mother.”
Supra 11(3); see also App. 238a-239a.

Finally, there is also the problem of affording legal
representation. Supra II(1). As explained above, le-
gal aid is only available to women with financial re-
sources available to them of 12,000 euros or less. See
App. 290a-291a. The Italian courts have discretion
to include resources of a victim outside of her regu-
lar income when calculating whether she qualifies
for legal aid. As noted above, Italian courts can take
account even the value of free housing provided to
the victim by a family member to help her shelter
from her abuser. Id. In this case, Respondent was
directed to pay Ms. Golan the sum of $150,000. It is
highly possible that such lump sum will disqualify
Ms. Golan from legal aid, forcing her to spend down
the funds intended to cover her and B.A.S.’s living
expenses. Thus, this protective measure ordered by
the district court may in fact leave Ms. Golan less
protected under the Italian law than she would have
been without it. The district court, unfortunately,
was not aware of these complexities, thus issuing or-
ders which are at best entirely ineffective.



34
CONCLUSION

For the foregoing reasons, United States courts do
not possess the nuanced understanding of another
country necessary to craft effective ameliorative
measures that would ensure safety of victims of do-
mestic violence abroad. Gaining such understanding
would require extensive time and resources far in
excess of what is possible in an expedited Hague
Convention proceeding. Reflecting such lack of un-
derstanding, the ameliorative measures ordered by
the district court in this case will not protect B.A.S.
Thus, the Court should dispose of the requirement
that ameliorative measures be considered following
a finding of grave risk of harm.
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